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EDITORIAL NOTES. 


THE CHARGE to the Passaic county grand jury by Mr. Justice Dixon 
at the April term, concerning the general custom of the assessors of the 
state relative to values of real estate for purposes of taxation, is already 
bearing fruit. In at least one county—Somerset—the local assessors 
have had a meeting and agreed that they would perform their duty and 
assess all property at its full actual value. It is probable that other 
assessors in various parts of the state will do likewise, though it is 
scarcely to be hoped that there will be absolute uniformity in this par- 
ticular. In the course of his charge above referred to the Justice said: 

‘¢ When an assessor believes a piece of property which he knows has 
a certain value in the market, a fair value, whenever he assesses the 
property below or above that figure, he is guilty of a wilful omission of 
this statutory duty. 

“If the information given to the court be correct as laid before you, 
some of the assessors of this county have assessed property at a percent- 
age of the true valuation varying from 65 per cent. to a lower rate. 
That is wilful and wrong. If the assessor takes insufficient care to 
ascertain the value of property he is equally guilty, and should be 
indicted.” 


Ir 1s gratifying to know that the series of articles which is being pub- 
lished in the JourRNAL, entitled ‘‘ Reminiscences of Some Former Noted 
Members of the New Jersey Bar,” has met with the kindest favor on the 
part of our readers. It is a series which, when completed, we hope to 
republish in book form, although this is a matter of the future. Many 
letters are received, written either to the author of the series or to the 
JOURNAL, which have encouraged their continuance. They are all in 
the same strain like the following, for example, which has been the last 
one received by the author and is of the date of May 30: “I do not be- 
lieve that any New Jersey lawyer of any intelligence has failed to read 
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and enjoy your writings in the JourNAL. It is saying very little to add 
that they are exceedingly valuable compositions to the history of the 
times in all respects and will be considered hereafter (in a volume by 
themselves) as a necessary addition to all our libraries.” The next two 
or three sketches are likely to be of former Judge Peter Vredenburgh 
and of former Attorney-General Robert Gilchrist. 


THE FIRST bicycle ease to reach the higher courts of this state has just 
e S dl 


been decided by the Supreme court, Phelps v. Howell. The plaintiff 


was a young lady of Plainfield. While riding her wheel on Watchung 
avenie, in that city, on October 26, 1896, she alleged that she was run 
into by a wagon driven by one Robinson, a driver in plaintiff's employ. 
Miss Phelps recovered a verdict for $3,000. The Supreme court has 
ordered a new trial, on several grounds, among others that of newly dis- 
covered evidence, tending to prove that the plaintiff lost control of her 
bicycle while riding down the avenue, that the wheel began to go ‘*‘ wob- 
bly,” and finally ran into defendant’s horse ; that the plaintiff fell off the 
seat, and the horse came to a stand still; in short, that the bicycle ran 
into the horse, and not the horse into the bicycle. 


‘*PISHERMAN’S LUCK” is proverbially confined to moist surroundings 
and insufficient uutrition, but it would have received a still more un- 
pleasant addition if the appellant had succeeded in establishing his con- 
tention in the late English case of Fitzgerald v. Firbank, | 1897] 2 Ch. 96. 
It appears that forty gentlemen had formed a club to which they gave 
the expressive name of ‘The True Waltonian Society.” They then 
purchased from Lord Ebury ‘“‘the exclusive right of fishing,” for a term 
year in the River Colne. The deed provided that “the right of fishing 
hereby granted shall only extend to fair rod and line angling at proper 
seasons, and to netting for the sole purpose of procuring fish baits.” 
The True Waltonians entered upon the enjoyment of the grant, until the 
defendant, a railway contractor, in the course of working some gravel 
pits, discharged into the Colne water loaded with sediment, which drove 
away the fish and injured the breeding. Kekewich, J., gave the True 
Waltonians an injunction against the contractor, who appealed. Mr. 
Bramwell Davis, Q. C., for the contractor, contended that the words 
‘exclusive right of fishing” gave only the right to catch fish, ‘‘and did 
not include the right to take away the fish caught; that it was a right 
to hook the fish and leave the fish, when hooked in the water or some- 
where else;” ergo, the Waltonians had only a mere license, and could not 
complain. But Lord Justice Lindley expressed himself as ‘‘astonished” 
at this argument, and that it was a “‘very strange contention, and on 
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looking into the authorities we find that such a proposition cannot for a 
moment be sustained.” ‘If a person,” said the same judge, ‘‘chooses to 
pay for the amusement of catching fish and leaving them in the water, 
of course he can do so, but that is not what is understood by lawyers or 
men of sense asa right of fishing.” Lord Justice Lopes was equally 
positive. He polishes off the learned Q. C. in this fashion: ‘‘ With all 
respect to Mr. Bramwell Davis, I think that this idea would be ridiculed 
by any one who knows anything about fishing, and, I think 1 may say, 
who knows anything about the law appertaining to this subject.” Sothe 
forty True Waltonians departed feeling conscious that they have as much 
right to carry home the fish they hook in the Colne, as the fish they 
might chance to find it necessary to buy inthe open market. As to the 
feelings of Mr. Bramwell Davis, we should think they could hardly be 
agreeable. The small token of regard that the bench entertains for 
him “all respect,” but is scarcely compensation for the judgment that he 
knows nothing about fishing or the law of fishing, and has understood 
something which is not understood by “lawyers or men of sense.” 
———— ED -~- a 


REMINISCENCES OF SOME FORMER NOTED MEMBERS OF 
THE NEW JERSEY BAR. 


(Fifteenth Article.) 
ATTORNEY-GENERAL ARRAHAM BROWNING. 


Abraham Browning was born near Camden, in the county of Glouces- 
ter, on the 20th day of July, 1808, and died at Camden on the 22d day 
of August, 1889, aged 81 years, one month and two days. It will be our 
purpose to take a look at the long and eventful lif2 of this noted New 
Jersey lawyer. 

Mr. Browning was the son of Abraham Browning and Beulah Genge, 
his wife. His grandfather came from Holland in 1735. His mother’s 
family came from England, so his compound was the blood of the Holland 
and English races of men. His family settled on the Delaware and ear- 
ly acquired a shad fishery which the family own at the present time. 
[ also judge that his family engaged in agriculture and that Mr. Brown- 
ing was raised on a farm. He did not receive a collegiate education. 
He studied law with the Hon. Samuel L. Southard of New Jersey, and 
with Charles Chauncey, Esq., of Philadelphia, and he also attended lec- 
tures at the Law School of Yale College. He was admitted to the bar of 
New Jersey as an attorney at September term, 1834, and as counsellor 
at the November term, 1837. He married May 22, 1842, Elizabeth 
Henry Matlack, a daughter of James Matlack, of Woodbury, New Jer- 
sey. Her ancestors settled in Burlington county in 1670. She outlived 
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Mr. Browning some eight years, and died in Camden February 6th, 1897, 
and both Mr. Browning and his wife were buried at Colestown in Cam- 
den county. By this marriage four children were born, two sons and 
two daughters. The eldest son, Robert Matlack Browning, was admitted 
to the bar as an attorney at November term, 1867, and was expected to 
succeed to his father’s practice and business, but died at the age of thir- 
ty-two. The other son is in business in Philadelphia, and the two daugh- 
ters reside in Camden. 

This brief sketch embraces the history of the family. It will be per- 
ceived that he was not a precocious man. He did not come to the bar un- 
til he was in his twenty-seventh year, and did not marry until he was 
thirty-four years old. 

Thejreports showthat Mr. Browning was one of the few men who argued 
a cause in the Supreme court at the term of their admission as counsel- 
lor. His first case in the Supreme court was that of Tomlin, appellant, 
y. Morris, appellee, argued at November term, 1837, and reported | 
Harrison’s R. 179. The cause shows the technical practice which pre- 
vailed at the time. An appeal had been taken from a verdict of a jury 
and the affidavit on the appeal was made by John Tomlin, Jr., when he 
was sued as John Tomlin, and there was a question as to the correct 
wording of the affidavit. The appeal on these grounds was dismissed. 
The Supreme court granted a mandamus requiring the appeal to be rein- 
stated. He also at the same term obtained a rule which is reported as a 
matter of practice, and from this time forward his practice continued in 
the Snpreme court. 

His first appearance in the Court of Chancery was at the July term, 
1837, before Chancellor Dickerson, in the case of Peacock v. Newbold’s 
Executors, reported in 3 Green’s Chancery 61. In this cause Gen- 
eral Wall and Governor Williamson appeared for the complainant, and 
A. Browning and Henry W. Green for the defendant. This was before 
Mr. Browning was licensed as counsellor, and he does not appear again 
in the Court of Chancery until the January term, 1845. This can be 
accounted for from the fact that Mr. Browning did not settle at the 
county seat of Gloucester county, but at Camden, then a very small 
piace, but with a future before it. 

In 1844 the county of Camden was created, with Camden as the 
county seat, and with the formation of Camden county Mr. Browning's 
career commences. He was elected from the new county of Camden as 
a member of the Constitutional Convention, which assembled in 1844, 
and he took part in that memorable Convention. He was then a Whig 
in politics, and at the first election under the new constitution the Whig 
party carried the state, and Charles C. Stratton, of Gloucester county, 
was elected Governor, and on the 5th day of February, 1845, Mr. 
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srowning received his commission from Governor Stratton as Attorney- 
General, he being the first Attorney-General appointed by the Governor 
and Senate, and he held that office until 1850. 

During the five years that he was Attorney-General but few criminal 
causes appear to have been taken up to the Supreme court, as I find 
but four reported. The first at October term, 1845, the State v. Weller, 
Spencer’s Reports 521. This cause related to the form of the indict- 
ment. The next cause is the case of Berrian vy. The State, reported in 
2 Zabriskie’s Reports, page 9. In this cause the form of the indictment 
was settled in many particulars. The cause was argued by Joseph 
Warren Scott for the plaintiff in error, and he published a very elabo- 
rate brief in the report of the case. The opinion of the court was read 
by Chiet Justice Green, and the indictment, which had been drawn by 
Prosecutor Elmendorf, of Middlesex, was sustained in all particulars. 

The important case in which Attorney-General Browning appeared 
for the state is the case of West v. The State, reported in 2 Zabriskie’s 
Reports 212. Joseph E. West engaged in forging abstracts of title and 
forging deeds, and then selling the lands covered by such forged deeds. 
He operated in the southern part of the state, and the deed in question 
was forged in the county of Burlington. He had been indicted, tried 
and convicted of the forgery, in the Burlington Oyer and Terminer, and 
the cause was taken to the Supreme court, by writ of error, by William 
Halsted and Governor Vroom, the Attorney-General and William L. 
Dayton appearing for the state. The deed in question had been forged 
as of the date of July 10th, 1760. Chief Justice Green delivered the 
opinion of the court in a long and exhaustive opinion, and the conviction 
was sustained. 

The only homicide cause that I have any knowledge of, in which 
Attorney-General Browning appeared for the state, was that of Eliphelet 
M.S. Spencer, indicted in the Hudson Oyer and Terminer, for the murder 
of his wife, Adeline M. Spencer. The cause was tried at the August 
term, 1846, before Chiet Justice Hornblower and a jury. The defense 
Was insanity. 

Isaac W. Scudder, prosecutor, and Attorney-General Browning ap- 
peared for the state, and Edgar B. Wakeman, Chancellor B. William- 
son and David Graham, Jr., appeared for the defendant. Mr. Graham 
was said to be the most eminent criminal lawyer that ever practiced in 
New York city. The trial was long and protracted, twenty witnesses 
were examined for the state, and forty for the detendant, and the ver- 
dict was “not guilty.” 

It was in this cause that Chief Justice Hornblower laid down the rule 
as to the expression of opinions formed by persons called as jurors in 
homicide causes, which has been followed and adhered to in this state 
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down to the present time. He also made a charge to the jury on the 
question of insanity. Chancellor Zabriskie was the Supreme court 
reporter at the time, and he reported the rulings as to the admissions of 
jurors, and the charge on the question of insanity, as new and important 
matter, in 1 Zabriskie’s Report 196. He added a note covering the 
admission. 

A very touching incident occurred during the progress of the trial. 
Mr. Isaac W. Scudder was then a very young man and had just been 
appointed prosecutor of the pleas. He was the son of Mr. Smith Scud- 
der, a distinguished lawyer at the New Jersey bar, and residing at 
Elizabeth. Mr. Smith Scudder had come over to Hudson county to hear 
his son’s argument in this cause. His son had just concluded his great 
argument when Mr. Smith Scudder expired in his chair in the court room. 
His death was so quiet and peaceful that but few of the spectators ob- 
served that he had passed away. 

Abraham Browning during his day and generation had no peer at the 
bar of the state south of the city of Trenton. When | took my counsel- 
lor’s license at June term, 1855, his great fame was then rising and tak- 
ing an enduring form. At that term he had made a great argument in 
the case of Cornelius and Empson v. Giberson, reported in 1 Dutcher’s 
R., page 1. 

It was an ejectment case in the county of Ocean, and embraced a tract 
of land situated in the gore made by the two province lines run respec- 
tively by the Proprietors of East Jersey and West Jersey. The plain- 
tiff claimed title from the Proprietors of East Jersey, and the defendant 
claimed title from the Proprietors of West Jersey. The cause was argued 
by Vredenburgh and Nevius for the plaintiff, and by Browning and Day- 
ton for the defendant, and the opinion of the court was given by Chief 
Justice Green. The cause is the leading case in New Jersey upon the 
question as to the statute of limitations and adverse possession. 

From the June term, 1855, until I was appointed collector of Internal 
Revenue in March, 1867, I was much of the time present during the ses- 
sions of the Supreme court and the Court of Errors and Appeals, and 
while waiting for causes to come on in which I was engaged, I heard able 
arguments by all the great lawyers of that day in the state. But the 
greatest argument, and the one that made the most lasting impression on 
my mind, was one by Mr. Browning at the February term of the Su- 
preme court in 1856, in the case of the State v. Rebecca Davis, reported 
in 1 Dutcher’s Reports, page 386. 

Rebecca Davis was a resident of Philadelphia and the victim of a false 
lover. She was the mother of a natural child, and when it was about 
four weeks old she was seen to board a Camden ferryboat with the child 
in her arms on the Philadelphia side, and when the boat landed in Cam- 
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den the child was missing. She was indicted in Camden county and 
tried before the Camden Oyer and Terminer and convicted of murder in 
the first degree. 

Mr. Browning brought a writ of error and took the cause up to the 
Supreme court. The report of the case states, “ that there was evidence 
that she confessed to have thrown the child over board. A fireman on 
board the boat swore that he saw a woman come out of the cabin and sit 
down on a bench. After sitting a little bit, she raised up and slipped 
something under the slat of the boat, that he then got up and went to the 
side of the boat, but could see nothing that had been thrown over; the 
boat was about half way across the river; could not say whether across 
the bar or not.” 

The cause bristled with points. The cause as reported does not con- 
vey any idea of Browning’s great argument. It involved the compact 
of 1783 between the two states, and the jurisdiction over the waters of 
the Delaware river. By the compact both states had jurisdiction from 
shore to shore, and in liomicide cases the offender was to be tried in the 
state where “first apprehended, arrested or prosecuted.” 

This brought up the validity of the compact. Ifa crime had been 
committed on the Delaware opposite Camden, and the offender appre- 
hended in Sussex county, could such person be tried there? If the of- 
fense waS committed on the Delaware, opposite Philadelphia and near 
the Pennsylvania shore, and the person apprehended in Camden, had the 
Camden Oyer and Terminer jurisdiction? If the offense was committed 
outside of any of the counties of this state, where was the offender to be 
indicted if taken here? The reader can see that the statement of these 
questions carried the subject matter back to the first grants from the 
Crown, and also involved the jurisdiction of our courts, both state and 
county. Independent of these questions, there were also bills of excep- 
tions sealed on other points, which Mr. Browning argued with great force 
and ability. I remember one. The child was seen in its mother’s arms 
when she came on the boat. Mr. Browning contended that there could 
be no lawful conviction because the state had failed to prove the death of 
the child or account for its dead body. He was driving this argument 
home with great foree, when Chief Justice Green spoke from the bench 
and propounded.a question. 

The Chiet Justice said: ‘‘ Suppose, Mr. Browning, that a living per- 
son was picked up and thrown into a seething furnace and totally 
destroyed, do you contend that the perpetrator of the crime could not be 
convicted of the murder because the state could not produce the body.” 

Mr. Browning replied, that his Honor’s question answered itsel’, be- 
cause the proof would fully account tor the body; but in this case there 
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was no proof of the death of the child, and no accounting for its body. 
The Chief Justice was answered and the argument went on. 

The verdict was set aside on the sole point, that to give the Camden 
Oyer and Terminer jurisdiction, the offense would have to be committed 
in the limits of the county of Camden, which, opposite Camden City, 
extended to the middle of the Delaware River; and, as there was no 
satisfactory proof on that point, the verdict was set aside. The case 
was never retried. In after-life I once asked Mr. Browning what be- 
came ot Miss Davis; he said that she resided in Philadelphia, and that 
she had led a very correct life and was a useful woman. 

Another of Mr. Browning’s great cases was the case of The Attorney- 
General v. The Delaware and Bound Brook Railroad Company, argued 
in the Court of Chancery at February term, 1876, before Chancellor 
Runyon, and reported in 12 C. E. Green’s Ch. Reports 1, and S. C. 
on Appeal, at page 631. It was an application by the Attorney-General 
for an injunction to restrain the railroad company from constructing a 
bridge or viaduct across the Delaware River, at Yardley, for the pur- 
pose of conveying over engines and cars to carry freight and passen- 
gers between the cities of New York and Philadelphia. 

Jacob Vanatta, Attorney-General, and Mr. Cortlandt Parker appeared 
tor the motion, and Mr. Browning, Chancellor Williamson, and Mr. 
Ashbel Green for the railroad. This cause involved the most intricate 
questions of injunction law, and the motion was denied in the Court of 
Chancery, and also in the Court of Appeals. 

The greatest argument that Mr. Browning ever made was in the case 
of Black and others v. The Delaware and Raritan Canal Co. and others, 
argued before Chancellor Zabriskie, in October term, 1871, and reported 
in 7 C, E. Green’s Chancery Reports, page 130. It was an application 
to the Court of Chancery for an injunction to restrain the United New 
Jersey Railroad and Canal Company from leasing its works to the Penn- 
sylvania Railroad Company for nine hundred and ninety-nine years. 
Mr. Browning was one of the counsel that appeared for Mr. Black, and 
he prepared a most elaborate argument, which is printed in full in the 
report of the cause, and covers seventy-four pages of printed matter. 
Anyone reading this argument will ever afterwards have a vivid impres- 
sion of Mr. Browning’s great legal ability and of his profound knowledge 
of the law. The injunction was denied. This cause was one of great 
interest to the citizens of the state, because it transferred the Raritan 
Canal and the major part of the state’s railroad system to a foreign cor- 
poration. I remember very well that my state pride was aroused at the 
time. I did not look favorably upon the obliteration of the local names 
from the railroad cars, and the substitution of that of ‘* Pennsylvania 
R. R.” in their places. But meeting Mr. Ashbel Welch, with whom I 
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was intimately acquainted, and who had been president of the united 
companies before the lease, he informed me that, where the united com- 
panies ran one train aday to Philadelphia, the Pennsylvania R. R. would 
soon run at least three a day. The statement of this fact showed the 
great benefit which the lease would be to the citizens of the state, and 
quite reconciled me to the same, and I gave up my state pride. I now 
admit that in the progress of events the lease of the roads has been 
of the greatest benefit, as the thirty trains which pass each way (making 
sixty in all), between the cities of New York and Philadelphia daily, 
will testify. : 

In the partition suit of the Harsimus Cove in the bay of New York, 
I had Mr. Browning for a time associated with me as counsel. In this 
cause on a bill filed for partition the Court of Chancery had ordered the 
cove to be sold as not divisible. This decree was set aside by the Court 
of Appeals and a commission was appointed to make a partition. The 
Chancellor appointed Aaron S. Pennington, Ashbel Welch and John 
Huyler. Mr. Welch was at the time the chief engineer of the Joint 
Companies. The commissioners reported that partition could not be 
made and recommended a sale of the property, and on appeal this 
order was confirmed, Mr. Biowning having argued the cause on appeal. 
It was during this service that Mr. Welch became acquainted with this 
property, and of its value as a railroad terminal, which resulted in its 
purchase by the United Companies and that great railroad improvement 
which was made on the property, where Mr. Welch made long piers and 
floats and connected them with railroad barges, upon which trains of pas- 
sengers and freight were run and moved about the harbor of New York 
at will. Mr. Welch called the barges ‘‘the floating sections of the rail- 
road.” It was this terminal which the Pennsylvania railroad desired to 
acquire, and was the moving consideration for the lease of the roads. 

It was during this trial that Mr. Browning met with a serious accident. 
He was driving with a spirited team of horses, when the horses took 
fright and ran away. Mr. Browning was thrown from his carriage and 
had one of his limbs fractured. During his confinement I went to Cam- 
den to consult him about the cause. It was in the summer season. I 
found him in a large, airy chamber, and after condoling with him abou 
his misfortune and confinement at that season of the year, he replied in 
the most cheerful manner that he was confined to very narrow quarters, 
but said, ‘‘I have nothing to do now except say my prayers and sleep.” 
He received such good medical treatment that no harmful results followed. 

I also employed him once to assist me in the argument of another 
very important case in the Court of Appeals. 

Mr. Browning in personal appearance was tall and slender, with black 
eyes and very black hair. He had a fine, melodious voice, was a good 
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advocate, and in the preparation and argument of a cause he threw all 
his energy and thought into the subject in hand He was very neat about 
his dress. He was not a fop, adude or a dandy, but he always appeared 
in court in full dress. He wore a blue dress coat with brass buttons, a 
ruffled shirt, with his watch in a fob pocket with ribbon and seal. It 
was his idea that advocates appearing in court to avgue causes should 
appear in full dress as a dignified respect to the court. 

It was an interesting sight to see Mr. Browning at the bar of the Su- 
preme court watching his adversary in the argument of a cause, when he 
had the reply, taking in every word, and marking every gesture; the 
greyhound void of scent, with all its power concentrated in sight and 
hearing, could not be more watchful and alert than Mr. Browning on 
these occasions 

As the court calendars became crowded with causes and it became 
necessary to have counsel print their points with the citations of cases, 
and the fixing of time limits for arguments, Mr. Browning did not take 
kindly to these innovations. He desired to add causes to his brief up to 
the last moment before argument, and wanted full swing astotime. And 
as he aged he became quite deaf. It was amusing to see a tilt going on 
between him and Chief Justice Beasley It sometimes happened that Mr. 
Browning could not close his argument in the time limit. And when the 
time was up the Chief Justice would rap with his gavel: ‘‘Mr. Browning 
your time is up.” Mr. Browning would put his hand to his ear and pre- 
tend to hear a friendly warning that his time was about to expire, and 
would reply, ‘“ Yes, your Honor, I will come to that point in a moment;” 
in afew minutes, bang would go the gavel again: ‘‘Mr. Browning your 
time is up.” ‘Yes, your Honor, I will reach the last point in a moment.” 
and in that way would keep the floor until he closed his argument. 

He was one of the most delightful social men that lever met After 
Mr. Thomas H. Dudley had returned from Liverpool, where he had been 
the American Consul during President Lincoln’s administration, and 
where he had rendered such valuable and distinguished services to the 
American nation during the Rebellion, he had selected a spot near Cam- 
den as his future home, where he erected a mansion, and cultivated a 
fancy stock farm and devoted his time to the study of the laws of pro- 
tection and the tariff, and wrote and published much on these subjects. 

It was at the opening of a term of the Supreme court in June, that 
Mr. Dudley gave a great entertainment at his new country home, 
and invited the most distinguished men in the state, from Sussex to 
Cape May, to meet him. Upon assembling in the Supreme court room, 
I met Mr. Browning, and, having informed him that I was going to 
“The Grange,” it was at once arranged that I should make him a visit 
and spend the night with him Mr. Browning promised me that I should 
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have a Delaware shad for my supper, taken from his fishery, and cooked 
almost as soon as it was taken out of the water; and sure enough, when 
we arrived in Camden, the shad was ready for service upon the table, 
which I enjoyed very much. We went to the entertainment, and I 
enjoyed my visit and his hospitality, as he was a prince in entertaining. 

When I became a member of the American Bar Association, which 
was formed at Saratoga Springs, and held its annual meetings there for 
many years, | met Judge Luke K. Poland, of Vermont, and I became 
quite intimate with him, as we were for some years both members of the 
General Council ot the Association from our respective states. Judge 
Poland had been Chief Justice of Vermont, a Member of the House of 
Representatives, and U. 8S. Senator. He always reminded me of Mr. 
Browning. He was tall and slender and always wore the blue dress 
coat and brass buttons, when he came to attend the meetings of the 
Association. 

Judge Poland was full of dry wit and humor. The Association had 
resolved to hold an annual banquet at the close of each meeting. The 
executive committee had arranged for such a banquet to be given at the 
Grand Union Hotel, and Judge Poland, as chairman of the executive 
committee, announced the banquet, and stated that the members of the 
Association could apply to the treasurer for tickets. When the an- 
nouncement was made, some member inquired, asking the price of the 
tickets, when the judge in the most quizzical manner replied : “I believe 
that the landlord throws the dinner in.” 

Upon another occasion when the Association was well on its feet, and 
was holding its annual banquet, the regular toasts had been exhausted, 
and volunteer toasts were in order. Judge Poland was toasted as the 
Father ot the Association. This brought the judge to his feet, at the 
time when the members were quite mellow and the wine bottles well 
emptied ; the judge disowned the Fathership and said that Judge Simeon 
E. Baldwin, of Connecticut, was the father of the Association, and that 
he wis only called in upon an opportune occasion to be its wet nurse ; 
when a gentleman at the table called out, ‘‘Well Judge, we are all at the 
bottle still,” which was received with roars of laughter. 

Attorney-General Abraham Browning and Chief Justice Luke K. 
Poland were bota very noted and distinguished lawyers in their respec- 
tive states, and the only two professional men who held on to their blue 
dress coats and brass buttons, when they appeared on public occasions, 
throughout their lives. JacoB WEaRT. 

Jersey City, May, 1898. 
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NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions.) 


Street railroads—Crossings—Injunction— Compensation— Notice.—1. 
One street car company cannot restrain another from crossing its track 
on the ground merely that the extension of defendant’s street railroad on 
the proposed route is unauthorized by law. 2. A street railway company 
is not entitled to compensation for mere interruption of its road during 
the time another company is constructing a crossing over its tracks. 3. 
The question of complainant’s right to compensation for the privilege of 
crossing its street car tracks will be determined on an application for a 
preliminary injunction to prevent its tracks being crossed by another 
company, where complainant was in actual use of the property, and all 
the facts relating to the existence of defendant’s right to interfere were 
fully presented on the application. 4. A street railroad company ope- 
rating the trolley system along a public street is not entitled to compen- 
sation tor the construction of a crossing over its tracks by another eom- 
pany duly authorized, where such crossing, when properly constructed, 
will not interfere with the exercise of its franchise, although it necessi- 
tates some actual interference with the tracks and wires as constructed, 
and changes complainant’s exclusive use at the crossing. 5. Where the 
right to construct a crossing over the tracks of a street railway company 
exists, a court of equity will control its construction and operation on 
application of either party. 6. Where one has a right to construct a 
crossing over the tracks of a street-railway company, he must give notice 
of the time and manner of its construction. Consolidated Traction Co. 
vy. South Orange & M. Traction Co. (Mr. Coult and Mr. Halsey M. 
Barrett for complainant. Mr. Alfred Skinner and Mr. Ten Eyck for 
defendant.) Opinion by Emery, V. C., March 1, 1898. 

Street railroads-—F ranchises—F orfeiture— Use of streets—Injunction— 
Adequate legal remedy.—1. A street-railway company forfeited its right 
te use streets by failing to comply with an ordinance requiring that its 
plans for overhead wires be submitted to the township committee for ap- 
proval, and that it complete its road within a year. It applied for a new 
franchise, and the committee assured the company that its consent would 
be granted upon certain terms, to which the company agreed. Con- 
struction of the road progressed without objection, and poles were located 
with the consent of the majority of the committee acting individually. 
The company, fearing that a rival company would interfere, hurried its - 
road to completion between Saturday night and Monday morning. Held, 
that further construction and operation of the road would be enjoined 
until the consent of the committee could be obtained. 2. Where a street 
railway company, without authority, seized a highway for the construc- 
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tion of its road, a remedy by indictment did not furnish such an adequate 
remedy at law as prevented the court from enjoining further construc- 
tion and operation of the road until conseut of the township committee 
could be obtained. Grey, Attorney-General, et al. v. New York and 
P. Traction Co. (Mr. Willard P. Voorhees and the Attorney-General 
for complainants. Mr. G. D. W. Vroom, Mr. Alvah A. Clark, and Mr. 
R. V. Lindabury for defendant.) Opinion by McGit, Ch., March 29, 
1898. 

Deficiency judgment—Limitation of proceedings thereon.—1. The 20 
years limitation to proceedings on a deficiency judgment on mortgage 
foreclosure begins to run from the date of such judgment, and not from 
the decree of sale. 2. An order reciting that part of a former decree, 
which declared defendant’s liability to pay a deficiency after sale of mort- 
gaged property, and directing execution, and providing for ascertainment 
of the deficiency, is, in effect, an order whereby a sum of money is or- 
dered paid by one person to another within the 20 years limitation to 
proceedings on such an order. Stoddard v. Van Bussum. (Mr. Jobn B. 
Humphreys for complainant. Mr. John Griffin for defendant.) Opinion 
by Pitney, V. C, March 30, 1898. 

Cemetery associations—Business office.—1. Where a cemetery associa- 
tion had been organized for 40 years, and appears to have had during 
this time an office building on its grounds, where its business had been 
conducted, but that the official meetings were held at different places in 
the vicinity for the sake of convenience only, though the charter did not 
locate its principal office, it will be presumed to be fixed at the building 
on the grounds. 2. Where the charter of a cemetery association did not 
fix the place of its office, but the same had been fixed by custom and 
recognition for many years at a particular place, it cannot be changed 
except under Corporation Act 1896, sections 27, 28, providing that a 
corporation may change its principal office at a called meeting of its 
stockholders. Stinson et al. v. Cedar Grove Cemetery Co. et al. (Mr. 
IF. A. Rex for complainants. Mr. James E. Hays for defendants.) 
Opinion by Grey, V. C. (orally), April 11, 1898. 

Quieting title—Possession by plaintif—Evidences of possession.—1. To 
enable the complainant to file a bill under the act authorizing suits to 
quiet title, etc., (8 Gen. St., p. 3486), the complainant must be in peace- 
able possession of the land in question. 2. All acts which would natur- 
ally convey to an onlooker the sense that the party doing them was an 
owner are evidential of such a possession as the statute requires. 3. 
Such acts vary aceording to the character of the land in question. Acts 
of improvement and development, requiring large expenditure on the 
land, and taking nothing off, and indicating future use of the land itself 
for sale; such as laying out in streets, grading the tract, constructing, 
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curbing, and paving for streets, protecting the whole tract from erosion 
by the ocean, mapping and recording maps, dedicating streets, and 
making conveyances with relation thereto, are such as would be done by 
an owner, and are acts of possession. 4. The supplement to the act 
authorizing suits to quiet title, etc., passed in 1891 (3 Gen. St., p. 3488), 
enables a party who has mapped lands into lots, and filed his maps and 
dedicated streets and sold lots, to file a bill to quiet title, not only to 
the lots retained, but also to the lots sold, and makes the possession 
of the grantee of the lots sold the possession of the complainant for the 
purposes of that suit. Oberon Land Co. v. Dunn et al. (Mr. D. J. 
Pancoast for complainant. Mr. G. A. Bourgeois for defendants.) 
Opinion by Grey, V. C., April 27, 1898. 


—_——P 6 ae 


NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions.) 


Taxation—Turnpike road.—There was no statutory authority that au- 
thorized the assessor of a borough in 1896 to tax the section of a turn- 
pike road within his borough as so much real estate against the company 
that was incorporated to establish and maintain such road. State (Ber- 
gen County Turnpike Co., prosecutor) v. Haas, Tax Collector. (Mr. 
W. M. Johnson for prosecutor. Mr. Samuel G. H. Wright for defendant.) 
Argued before Garrison and Lippincott, JJ. Opinion by Garrison, J., 
Feb. 14, 1898. 

Intoxicating liquors—Keeping open on Sunday.—The proprietor of a 
licensed saloon was convicted under an ordinance that forbade “‘ keeping 
open” on Sunday. Held: (1) That the ordinance was a lawful regula- 
tion, under the city charter. (2) That its meaning was that the proprie- 
tors of public houses should temporarily cease entertaining the public. 
(3) That the testimony described a saloon that was “keeping open,” and 
justified the conviction. State (Richards, Prosecutor) v. City of Bay- 
onne. (Mr. W. D. Daly for prosecutor. Mr. Thos. F. Noonan, Jr., for 
defendant.) Argued before Garrison and Lippincott, JJ. Opinion by 
GARRISON, J., Feb. 21, 1898. 

Street railroads —Franchise—Grant by municipality—Procedure—Or- 
dinance.—1. When the governing body of a municipality receives a pe- 
tition under the act of April 21, 1896 (P. L, 329), for permission to con- 
struct, operate, and maintain a street railroad, and at a regular meeting 
designates a time and place to consider the application, and notice is given 
and consents of landowners are filed, as required by said act, the ordi- 
nance granting such permission, after a hearing of the matter, may be 
passed at the time so designated or at any subsequent time to which the 
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hearing may be adjourned. The hearing may be adjourned from time 
to time until finalaction. 2. A restriction on a municipality that an or- 
dinance shall be submitted in writing at a regular meeting, and passed 
at a subsequent meeting, does not apply to an ordinance passed under 
said act. 3. An ordinance passed under said act will support a location 
of tracks and poles without the procedure prescribed by earlier statutes. 
4. A location of tracks and poles may be included in such an ordinance 
or may be made by a subsequent resolution. 5. A requirement that thé 
railroad company shal) pay the incidental expense of such an ordinance, 
and a reasonable counsel fee, is not illegal or improper. 6. If permis- 
sion is asked to construct a street railroad upon a route partly outside the 
jurisdiction of a taunicipality, it will be sufficient to support a grant for 
the part of the route within such jurisdiction that consents of the owners 
of the requisite proportion of frontage upon that part of the route be ob- 


tained and filed. 7. A revocation of a consent given under said act is 
not operative if notice thereof is not given before the passage of the or- 


dinance, either to the petitioning company or to the governing body of 
the municipality. Quzre, is such a consent revocable? 8. The mayor 
and council of a borough chosen under one of the borough acts repealed 
by the borough act of 1896 (P. L. 339), and exercising local government 
at the time of the approval of that act, were thereby authorized to con- 
tinue such government under the borough act of 1878 (Gen. St. 179) un- 
til the annual election under said act of 1878, and could in the meantime 
lawfully proceed under said street railroad act of 1896. A majority of 
the council constituted a quorum, and a majority of a quorum could law- 
fully pass ordinances and resolutions. State (Hutchinson et al., Prosecu- 
tors) v. Mayor, ete., of Borough of Belmar et al. (Mr. Aaron E. John- 
ston for prosecutors. Mr. Allan L. McDermott for defendants.) Argued 
before Van Syckel, Dixon, and Collins, JJ. Opinion by Cot.rys, J., 
Feb. 21, 1898. 

Disorderly house—Intoxicating liquors—Indictment--Pleading and 
proof—Failure of defendant to testify.—1. By the Werts law, every sale 
(without appropriate license) of the intoxicating liquors to which that 
act applied, was constituted the offense of ‘‘keeping a disorderly house.” 
Held, that its provision in this respect did not take away the liability to 
indictment for the common-law offense of keeping a disorderly house of 
one who maintained a place in which he habitually sold such liquors in 
violation of law. 2. The first count of the indictment in this case ap- 
proved as sufficient under the provisions of the supplement to the Crimes 
act, approved March LO, 1871, now section 8 of the Evidence act (2 Gen. 
St., p. 1398), which permits an indicted person to become a witness in 
his own behalf by offering himself as such, does not, as do the act of 
Congress and the acts of some states on the same matter, provide that 
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his failure to offer himself shall not raise any presumption against him, 
nor does it, as do the acts of some states, forbid allusion to such failure 
by counsel or court. Held, that when facts have been testified to by 
witnesses for the prosecution, which, if true, establish defendant’s guilt, 
which facts concern the actions of defendant, and, if not true, may be 
disproved by him, his failure to offer himself as a witness may be con- 
sidered and commented upon. Parker v. State. (Mr. Aaron E. John- 
son and Mr. R. T. Stout for plaintiff in error. Mr. Wilber A. Heisley 
for the state.) Argued before Magie, C. J., and Garrison and Lippin- 
cott, JJ. Opinion by Maaie, C. J., February 21, 1898. 

Pleading—Sham answer—Res judicata.—1. A motion to strike out 
pleadings as sham can prevail only when it is entirely clear that they 
are devoid of merit. 2. In a declaration founded upon a covenant in a 
mortgage to pay the debt secured by the mortgage, it was averred that, 
on a “bill filed for the foreclosure of the mortgage,” a court in a sister 
state had decreed that the debt was due from the defendant to the 
plaintiff and that the equity of redemption should be barred; the de- 
fendant having pleaded certain defenses to the alleged covenant. Held, 
that the decree was not so clearly an estoppel as to render the defend- 
ant’s pleading a sham. Taylor v. Hutchinson. (Mr. William M. 
Lanning for plaintiff. Mr. William M. Jamieson and Mr. James Bu- 
chanan for defendant.) Argued before Van Syckel, Collins and Dixon, 
JJ. Opinion by Dixon, J., February 21, 1898. 

Corporation tax—Diminution.—The tax imposed by ‘ An act to pro- 
vide for the imposition of state taxes upon certain corporations and for 
the collection thereot,” approved April 18, 1884, and its supplements (3 
Gen. St., p. 3335 et seq.), is a franchise, not a property tax, and is not 
subject to diminution because some of the capital of the corporation 
taxed is invested in rights under letters patent of the United States, not 
taxable as property. State (Marsden Co., Prosecutor) v. State Board of 
Assessors et al. (Mr. E. A Armstrong and Mr. G. S. Graham for pros- 
ecutor. Mr. 8S. H. Grey, Attorney-General, for defendants.) Argued 
before Van Syckel, Dixon and Collins, JJ. Opinion by Coutixs, J., 
February 21, 1898. 

Township government—Under the provisions of the supplement of the 
Township Act, approved March 9, 1897 (P. L. 1897, p. 33), and of the 
act creating the township of Overpeck, approved March 23, 1897 (P. 
L. 1897, p. 45), the township of Overpeck is to be governed by a town- 
ship committee, notwithstanding the fact that its territorial limits are 
co-extensive with those of the village of Ridgefield Park. State ex rel. 
Trustees of Village of Ridgefield Park vy. Township Committee of Ridge- 
fieid Township. (Mr. Ernest Koester and Mr. William M. Johnson for re- 
lators. Mr. Peter W. Stagg for defendants.) Argued before Van Syckel, 
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Collins and Dixon, JJ. Opinion by Dixon, J., February 21, 1898. 

Tax sale—Validity—Failure to return warrant.—1. In proceedings 
for the sale of land for taxes, all provisions of the statute which are de- 
signed for or conducive to the protection of persons interested in the 
land, whether they relate to proceedings before or at or after the sale, 
must be strictly complied with, or the sale will be set aside. 2. The 
provisions of the statute (3 Gen. St, p. 3353, sections 331, 349) which 
require the officer making the sale to return his warrant within four 
months after its date, are conducive to the protection of the persons inter- 
ested in the land. State (Landis Prosecutor) v. Mayor, ete., or Borough 
of Vineland. (Mr. Charles K. Landis for prosecutor. Mr. Royal P. 
Tuller, for defendants.) Argued before Van syckel, Collins and Dixon, 
JJ. Opinion by Dixon, J., February 21, 1898. 

Taxation—Exemptions—Charitable purposes.—The buildings of the 
Young Men’s Christian Association of the city of Paterson are not used 
exclusively for charitable purposes, within the meaning of the act of 
May 16, 1894 (3 Gen. St., p. 3320), which exemy ts buildings so used 
from taxation. State (Trustees of Young Men’s Christian Associantion, 
Prosecutor) v. City of Paterson. Messrs. Pennington & Beam for 
prosecutor. Mr. Thomas C. Simonton, Jr., for defendant.) Argued 
before Van Syckel, Collins and Dixon, JJ. Opinion by Dixon, J., 
February 21, 1898. 

Constitutional law—Municipal corporations —Ordinances—Contracts— 
Bonds —Certiorari— Parties—Laches.—1. The borough act of 1897 (P. 
L. 285) provides that ordinances must be submitted at a regular meet- 
ing, and passed at a subsequent meeting, and, before they take effect, 
shall be posted five days, or be published in a newspaper for two succes- 
sive issues. Held, that a provision of the act that no certiorari shall be 
allowed to set aside any ordinance for any improvement after the contract 
therefor shall be awarded is a reasonable limitation, and therefore valid. 
2. Inquiry by certiorari into the validity ot a contract to do work for a 
municipality will not be made at the instance of a prosecutor who has 
suffered the work to proceed for several weeks, and only applies for his 
writ after the work is nearly completed. He is barred by laches. 3, 
Inquiry into the regularity of an issue of bonds under such a contract 
will not be made at the instance of such a prosecutor, where the bonds 
have been delivered, and the contractors are not made parties to the writ. 
State (Cunningham, Prosecutor) v. Borough of Merchantville. (Mr. 
Howard Carrow for prosecutor. Mr. C. V. D. Joline and Mr. D. J. Pan- 
coast for defendant.) Argued before Van Syckel, Dixon, and Collins, 
JJ. Opinion by Cot.tiss, J., Feb. 21, 1898. 

Municipal corporations— Appointment of officers.—In Jersey City it is 
not requisite to the validity of the appointment or employment of officers, 
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clerks, or other persons by the board of street and water commissioners 
that there should be a concurrence therein of the board of finance. State 
ex rel. Herrick v. Hoos, Mayor. (Messrs. Fagan & Murphy for relator. 
Mr. W. P. Douglass and Mr. John A. Blair for defendant. Argued be- 
fore Van Syckel, Dixon, and Collins, JJ. Opinion by Coutiys, J., Feb. 
21, 1898. 

Elections— Contest—Pleading—Proof— Ballots.—1. Ina contest under 
the provisions of the one-hundredth and following sections of the election 
law, incumbent is not bound to file any answer to contestant’s petition, 
and his failure to do so cannot be treated asa default entitling contestant 
to judgment. 2. The power ot the circuit court on such a contest does 
not extend to the determination whether a vacancy existed in the office 
in respect to which the contest is made. 3. Ballots cast in one voting 
precinct having an official indorsement indicating that they were pre- 
pared for another precinct were properly rejected. 4. Contestant’s pe- 
tition charged that 18 illegal ballots were cast for incumbent by persons 
whom he named therein as known to him. His proofs established the 
fact that 18 ballots were cast illegally, but not by whom they were cast 
or that they were cast by the persons named in his petition. Held, that 
these charges were not thereby sufficiently proved, and, in the absence 
of other grounds in support of the petition, the failure justified its dis- 
missa!. Lippincott v. Felton. (Mr. Lindley M. Garrison and Mr. Wil- 
liam J. Kraft for appellant. Mr. Henry M. Snyder and Mr. Frederick 
A. Rex for respondent.) Argued before Magie, C. J., and Depue, Gum- 
mere, and Ludlow, JJ. Opinion by Maairg, C. J., Feb. 21, 1898. 

Note—Commercial indorser—Presentation for payment—Parol evi- 
dence.—1. One who, being named as payee in a negotiable promissory 
note. places his name upon the back of it in order to give credit to the 
maker, must be regarded as a commercial indorser when the note is de- 
livered by the maker to a third party. 2. In order to bind an indorser, 
a promissory note payable ‘‘on demand after date” must be presented 
for payment in a reasonable time after its date. 3. The circumstances 
to be considered in determining what is a reasonable time for the presen- 
tation of such a note are only those which relate to the ability of the 
holder, excluding any notion of credit or indulgence to the maker. 4. 
The rights and obligations of the indorser uf a negotiable promissory 
note cannot be varied by parol evidence of his oral agreement made be- 
fore or at the time of his indorsing the note. State (Emerald & Phenix 
Brewing Co., Prosecutor) v. Foley. (Mr. William C. Nicoll for prose- 
eutor. Mr. Thomas J. Lintott for defendant.) Argued before Van 
Syckel, Collins and Dixon, JJ. Opinion by Dixoy, J., February 21, 
1898. 

Injury to employee— Violation of rules.—1. When an employer clearly 
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aad explicitly forbids his employee to do a certain act around§or in con- 
nection with the machine on which the employee is working, andfthe em- 
ployee, while violating such prohibition, and as a result of such violation, 
receives an injury, the employer is not liable therefor. 2. This rule 
applies as well to minor as adult employees. Card v. Wilkins. (Mr. 
John W. Harding for plaintiff. Mr Edward M. Colie for defendants.) 
Argued before Magie, C. J., and Depue, Gummere and Ludlow, JJ. 
Opinion by Maate, C. J., February 21, 1898. 

Municipal corporations— Resolutions of common councitl—Submission to 
mayor.—The common council of a city cannot evade the requirement of 
the city charter to submit every resolution to the mayor for his approv- 
al, by using the word ‘‘motion” instead of “resolution,” in authorizing 
the making of a contract for lighting the city with electricity. State 
(Pierson, Mayor, et a!., Prosecutors) v. City Council of Dover et al. Mr. 
Geo. T. Werts, for prosecutors. Mr. James H. Neighbour and Mr. 
Joseph Coult for defendants.) Argued before Van Syckel, Dixon, and 
Collins, JJ. Opinion by Vaw Sycke., J., Feb. 21, 1898. 

Intoxicating liquors—Sales near camp meeting.—An indictment under 
the act of March 31, 1897 (Laws 1897, p. 145), must allege that the sale 
of liquors was made within two miles of the lands occupied by an incor- 
porated camp meeting association, specifying the name of the association 
and the grounds so occupied, and the place where sale was made. 
(Jueere, whether said act is valid? State (Kelty, Prosecutor) v. State. 
(Mr. Aaron E. Johnston for plaintiff. Mr. Wilbur A. Heisley for the 
State.) Argued before Van Syckel, Dixon and Collins, JJ. Opinion by 
Van SycKEL, J., February 21, 1898. 

Abolition of office—Discharge of Union soldier.—The abolition of a 
municipal office or position held by an honorably discharged Union sol- 
dier, for the purpose of economy or of promoting the efficiency of the 
public service, is not rendered unlawful by the veteran act of March 31, 
1897, (P. L. 1897, p 142). State ex rel. Sutherland v. Board of Street 
and Water Commissioners of Jersey City. (Mr. William T. Hoffman 
for relator. Mr. W. C. Fisk for defendant.) Argued before VanSyckel, 
Collins and Dixon, JJ. Opinion by Drxoy, J., February 21, 1898. 

Statutes—Special acts—Repeal— Township assessors.—1. 3 Gen. St., p. 
3443, relating to township assessors in counties of the first class, is in 
conflict with Const., art. 4, Sec. 7, par. 11, as amended in 1875, prohibit- 
ing the passage of special laws regulating the internal affairs of towns. 
2. P. L. 1896, p. 55, relating to town assessors, has no application to 
township assessors. 3. In view of Const., art. 4, Sec. 7, par. 11, as 
amended in 1875, prohibiting special legislation, P. L. 1871, p. 1371, 
providing for the election of township assessors annually in the township 


of Kearney, was impliedly repealed by P. L. 1891, p. 89, which is a gen- 
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eral law providing that the term of office of township assessors shall 
be three years. State ex rel. Crookall v. Matthews. (Mr. Joseph Parker, 
Jr., for relator, Mr. Joseph F. Crowell for defendant.) Argued betore 
the Chief Justice and Depue, Gummere and Ludlow, JJ. Opinion by 
Depve, J., February 21, 1898. 

Jury trial—Violation of Health act.—1. A jury trial is not permitted 
by the Health act of 1887 (2 Gen. St., p. 1638, section 18.) 2. To sus- 
tain a judgment under that act, there must be a conviction in the form 
prescribed by the supplement of 1888 (2 Gen. St., p. 1642, section 41.) 
State (McEwen, Prosecutor) v. Board of Health of Woodbridge Township. 
(Mr. Ephraim Cutter for prosecutor. Mr. William M. Brown for detend- 
ant.) Argued before Van Syckel, Dixon and Collins, JJ. Opinion by 
Couuins, J., Feb. 21, 1898. 

Appeal from district court— Matters of law.—By the district court acts 
an appeal is given on matter of law only. By ‘‘An act concerning ap- 
peals from district courts in this state,” approved March 24, 1892 (1 Gen. 
St., p. 1264), an appeal is given ‘ both as to matter of law and fact,” 
in cases where the debt, demand, or matter in dispute, exclusive of costs, 
is not less than $25, and all inconsistent laws are repealed. Held, that 
the right to appeal on matter of law only, in cases involving less than $25, 
still subsists. State (Cook et al., Prosecutors) vy. Grossarth. (Mr. R. P. 
Wortendyke for plaintiffs. Mr. M. Salinger for defendant.) Argued 
before Van Syckel, Dixon and Collins, JJ. Opinion by Couns, J., 
Feb. 21, 1898. 

Municipal corporations—Powers.—The common council of Dover is 
without power to grant leave to a corporation organized under the general 
law of this state, entitled “‘An act concerning corporations,” to lay gas 
pipes and operate a gas plant in Dover. State (Richards et al., Prose- 
cutors) v. Mayor, etc., of Doveret al. (Mr. Geo. T. Werts for plaintiffs. 
Mr. Jas. H. Neighbour and Mr. Joseph Coult for defendants.) Argued 
before Van Syckel, Dixon and Collins, JJ. Opinion by VAN SYCKEL, J., 
Feb. 21, 1898. 

Municipal corporations—Sewer system — Approval of voters.—Under 
the eightieth and ninetieth sections of the borough act of 1897 (Laws 
1897, p. 285), a definite plan for the construction of a system of sewers 
must be submitted for approval to the voters before it can be undertaken 
by the borough council. State (Gillon, Prosecutor) v. Mayor, ete., of 
Borough of Spring Lake. (Mr. G. D. W. Vroom for prosecutor. Mr. 
Frank Durand and Mr. R. V. Lindabury for defendants.) Argued before 
Van Syckel, Dixon and Collins, JJ. Opinion by Van Sycxke., J., Feb. 
21, 1898, 

Eminent domain—Laying out streets—Depot—Grounds.—Under the 
authority given by the charter of the city of Paterson to lay out and 
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open streets, and to take such lands as may be necessary therefor, upon 
making compensation, the city has no power to lay out a street through 
land used by a railroad company as a freight yard, when it will deprive 
the company of the beneficial use of such freight yard, and compel it to 
transfer its freight business to another locality. To authorize such an 
invasion of the rights of the company, there must be an express grant 
of power by the legislature, or an implication equally conclusive. Such 
power will not be inferred from the general authority granted to lay out 
and open streets. State (New York, S. & W. R. Co., Prosecutor) v. 
Mayor, ete., of City of Paterson. (Mr. Hobart Tuttle for plaintiff. Mr. 
T. C. Simonton for defendants.) Argued before Van Syckel, Dixon and 
Collins, JJ. Opinion by Van SyckeEt, J., February 21, 1898. 

Landlord—Repairs— Liability for injury.—1. In the absence of con- 
tract, a landlord is not bound to repair, so as to be liable to.a member of 
the lessee’s family in‘ured by the falling of a mantelpiece. 2. Promise 
of landlord to tenant and a member of his household, made after the 
letting, to make repairs, is without consideration as to either. 3. 
Though a lease require the landlord to make repairs, a member of the 
tenant’s household injured by falling of a mantelpiece out of repair can- 
not recover therefor from the landlord. Clyne v. Holmes. (Mr. Paul 
R. Lefterts for plaintiff. Mr. George P. Rust for defendant.) Argued 
before the Chief Justice and Depue, Gummere, and Ludlow, JJ. Opin- 
ion by Drpur, J., Feb. 21, 1898. 

Board of Health—Powers—Nuisance.—1. Under the provisions of the 
acts of February 22, 1888, and March 29, 1892, the board of health of 
Asbury Park has no power to restrict the owners of a stable to the mode 
of laying a stable floor prescribed by an ordinance of the board. ©The 
owners have the alternative of resorting to any other method which will 
secure the sanitary condition of the stable, but by departing from the 
prescribed method they take the risk of creating a nuisance. 2. If the 
stable is a nuisance, the owners must be prosecuted for maintaining a 
nuisance, avd not for failing to comply with the plans specified in the 
ordinance. State (Morford et al., Prosecutors) v. Board of Health of 
Asbury Park. (Messrs. Hawkins & Durand for prosecutors. Mr. Sam- 
uel A. Parkson for defendants.) Argued be‘tore Van Syckel, Dixon and 
Collins, JJ. Opinion by Vax SyckeL, J., Feb. 21, 1898. 

Certiorari— When lies.—A certiorari removed into the Supreme court 
the resolution by which the city of Bayonne agreed to sell certain lands 
that it had purchased at a tax sale under the Martinact. Held, that the 
proceeding was Lugatory as a means of testing whether the purchaser 
at the tax sale had legally extinguished the prosecutor's right to redeem 
the lands. State (Cadmus et al., Prosecutors) v. City of Bayonne. (Mr. 
Marshall N. Van Winkle for prosecutors. Mr. T. F. Noonan, Jr., for 
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city of Bayonne. Mr. J. Benny for Anna W. Wall.) Argued before Gar- 
rison and Lippincott, JJ. Opinion by Garrison, J.. Feb. 21, 1898. 

Street railroads—Use of streets—Consent of abutting owners.—It is 
not necessary to the regulating of the use of streets in a borough, by a 
street railroad company already having, by ordinance passed conforma- 
bly to the acts of 1893 and 1894 (3 Gen. St., pp. 3235, 3247), a loca- 
tion ot tracks, and the right to construct, maintain, and operate its rail- 
road, that there should be a new or continued consent of any abutting 
landowners, or a public hearing on notice. The general powers of bor- 
oughs (P. L. 1897, p. 296, § 28) suffice for that purpose, even though 
the railroad has not been fully constructed. State (Moore et al., Prose- 
cutors) v. Commissioners of Streets of Borough of Haddonfield et al. 
(Mr. J. Fithian Tatem and Mr. Herbert A. Drake for prosecutors. Mr. 
Henry 3S. Scovel for defendant Borough of Haddonfield. Mr. E. A. 
Armstrong and Mr. D. J. Pancoast for defendant West Jersey Traction 
Co.) Argued betore Van Syckel, Dixon and Collins, JJ. Opinion by 
Couuins, J., February 21, 1898. . 

Counties—Board of Freeholders —Director—Term of office—Forfeiture. 
—1. Under section 6 of the act of 1894 (1 Gen. St., p. 422), being an 
act to reorganize boards of chosen freeholders, which provides that all 
statutes in force at the time the act was passed, not in conflict therewith, 
shall still be operative. Gen. St., p. 410, § 7, which restricts the board’s 
power to remove the director to cases of his absence or refusal to serve, 
is made part thereof. 2. Under Gen. St., p. 410, § 7, which provides 
that the board of chosen freeholders shall annually elect one of their 
number as director, and, in case of his absence or refusal to act, shall 
elect another in his place, such director holds his office for one year, and 
the board is restricted, in electing another in his place, to cases where 
he is absent, or refuses to act. 3. Unlawfully deciding a motion to ad- 
journ and refusing to further preside over the meeting will not warrant 
the board of freeholders, under Gen. St., p. 410, § 7, which provides 
that they may elect a director to take the place of the one elected, who 
absents himself or refuses to act, electing another in his place. Clayton 
v. Green. (Mr. Leon Abbett tor relator. Mr. Allan McDermott for re- 
spondent.) Argued before the Chief Justice, and Depue, Gummere and 
Ludlow, JJ. Opinion by Depus, J., February 21, 1898. 

Constitutional law—Title of act.—The supplement to the act provid- 
ing for the review of summary convictions, which was passed March 31, 
1890 (1 Gen. St., p. 1206), is rendered invalid by article 4, section 7, 
par. 4, of the state constitution, because the object of the law is not ex- 
pressed in its title. State (Treas. of City of Plainfield, Prosecutor) v. 
Hall. (Mr. Craig A. Marsh for prosecutor.) Argued before Collins and 
Dixon, JJ. Opinion by Dixon, J., Feb. 23, 1898. 
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Criminal law—Record.—On an application for a writ of mandamus to 
compel a court of oyer and terminer to amend its record by inserting 
therein that an indictment was tried by a struck jury, held, that the man- 
ner in which the 12 jurors who tried an indictment were selected from 
the body of the county forms no part of the record of the court. Clifford v. 
Hudson county court of oyerand terminer. (Mr. Wm. D. Daly for the mo- 
tion.) Argued before Depue, Van Syckel and Garrison, JJ. Opinion 
by Gaxrison, J., Feb. 23, 1898. 

Criminal law—Venue.— By virtue of the secend section of the act re- 
lating to the jurisdiction of counties (1 Gen. St., p. 1003, § 33) all criminal 
offenses which are committed on any highway of this state which divides 
any of the counties therein are triable in the county in which the offender 
last resided previous to the commission of such offense. Keer v. State. 
(Mr. F. Woodbridge for plaintiffin error. Mr. John S. Voorhees, Prose- 
cutor of Pleas for the state.) Argued before the Chief Justice and Depue, 
Gummere and Ludlow, JJ. Opinion by GumMexE, J., Feb. 28, 1898. 

Action for tort—When lics.—A person is not legally responsible for 
an injury which results to another from a lawful act, done by him in a 
lawful manner, and without any carelessness or negligence on his part. 
Ulshowski v. Hill. (Mr. William H. Speer, Jr., for plaintiff. Messrs. 
Corbin & Corbin for defendant.) Argued before Magie, C. J., and De- 
pue, Gummere and Ludlow, JJ. Opinion by GuMMERE, J., February 
28, 1898. 

Injury to employee--Assumption of risk--Incomyetent servants.--1. A 
servant who chooses to enter into an employment involving danger of 
personal injury which the master might have avoided takes upon him- 
self the risks of all the hazards incident to the employment, the exist- 
ence of which are known to him, or which are plain and obvious, and 
which he has no reason to expect will be counteracted or removed; and 
no action will lie against a master for injuries to the servant resulting 
from such dangers. 2. A master owes to his servants the duty of using 
reasonable care and prudence in the selection of their fellow servants; 
and, if he knowingly employs or retains in his service an unskillful or 
incompetent workman, he is responsible for injuries received by an em- 
ployee through the unskillfulness or incompetency of such workman. 
Chandler y. Atlantic Coast Electric Ry. Co. (Messrs. Hawkins & Dua- 
rand for plaintiff. Mr. Isaac C. Kennedy for demurrant.) Argued be- 
fore Magie, C. J., and Depue, Gummere and Ludlow, JJ. Opinion by 
GUMMERE, J., February 28, 1898. 

Accident at crossing — Contributory negligence. - A railroad company is 
not responsible for in-uries received by a person who unsuccesstully at- 
tempts to cross the track in advance of a train which he knows is ap- 
proaching the place of crossing. Burnett v. Easton & A. R. Co. (Mr. 
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Craig A. Marsh for plaintiff. Mr. Robert H. McCarter for defendant.) 
Argued before Magie, C. J., and Depue, Gummere and Ludlow, JJ. 
Opinion by GuMMERE, J., February 28, 1898. 

Negligence—Dangcrous premises.—The owner of lands is under no 
obligation to keep them in a safe condition for the use of a person who 
comes upon them not by the invitation of the owner, but merely by his 
permission. Fitzpatrick v. Cumberland Glass Mfg. Co. (Mr. Thomas 
W. Trenchard and Mr. John W. Westcott, for plaintiff. Mr. Walter H. 
Bacon for defendant.) Argued before Magie, C. J., and Depue, Gum- 
mere and Ludlow, JJ. Opinion by GummeEre, J., Feb. 28, 1898. 

Injury to servant—Liability of master—-Defective appliances.-—-A mas- 
ter who furnishes to his servant safe and suitable appliances with which 
to do the work upon which he is engaged is not responsible for injuries 
received by the servant by reason of defects in appliances substituted, 
by a fellow servant, for those furnished by the master. Campbell v. New 
Jersey Dry-Dock & Transportation Co. (Messrs. Johnson & German 
for plaintiff. Mr. Frederick C. Marsh for defendant.) Argued before 
Magie, C. J.,and Depue, Gummere and Ludlow, JJ. Opinion by Gum- 
MEKE, J., Feb. 28, 1898. 

Wills--Construction—Devise over.—C., by his will, made the follow- 
ing provision for his wife: ‘I order and direct that all my estate, real, 
personal and mixed, shall, during the life of my beloved wife, should she 
survive me, pass into her hands, and be subject to her sole management 
and control, to keep and use, or sell and dispose of the same, as she shall 
see fit. From and after the death of my wife, should she survive me, 
otherwise from and after my death, all my estate, real, personal, and 
mixed, which shall then remain, I order and direct my executors, or the 
survivor of them, to dispose of as soon as conveniently may be thereafter, 
as follows,” etc. Held, that the power of disposal created by this testa- 
mentary provision is one which must be exercised inter vivos, and that 
so much of the testator’s estate as remains undisposed of at the wife’s 
death becomes subject to the gift over. Wooster v. Fitzgerald. (Mr. 
J.J. Crandall for plaintiff. Mr. James Buchanan and Mr. William 
Mocre for defendants.) Argued before Magie, C. J., and Depue, Gum- 
mere and Ludlow, JJ. Opinion by GumMMeErE, J., Feb. 28, 1898. 

Certiorari— Presumptions -- Corporations— Grant— Validity— Use of 
street—- Nuisance.—1. If the prosecutors of a certiorari do not, iu their 
reasons filed, question the status of a foreign corporation, it will be as- 
sumed on final hearing that the corporation has complied with the statu- 
ory prerequisites to the transaction of business by it in this state. 2, A 
corporation owning the fee of land can grant to another corporation the 
right to use the land for a purpose which is not within the powers of the 
grantor, but is within those of the grantee; and private persons having 
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no interest in the land cannot question the validity of such a grant. 3. 
Where a corporation has acquired the private right to lay a pipe for the 
transportation of oil through land which is traversed by a public street 
in the city of Elizabeth, the city council may, by ordinance, prescribe 
the manner in which the pipe shall be laid and used, and permit the cor- 
poration to dig the necessary trench across the street. 4. A pipe line 
for the transportation of oil is not rendered a nuisance by the mere. fact 
that its presence enhances the rates of insurance on property in the 
neighborhood. State (Benton et al., Prosecutors) v. City of Elizabeth 
et al. (Mr. John T. Dunn and Mr. R. V. Lindabury for prosecutors. 
Mr. Swift and Mr. C. Addison Smith for City of Elizabeth. Mr. Frank 
Bergen and Mr. Foster M. Voorhees for National Transit Co.) Argued 
before Van Syckel, Collins and Dixon, JJ. Opinion by Dixon, J., Feb. 
28, 1898. 

Attorney and client —Value of services—Hypothetical question—Indef 
initeness—Evidence.—1. It is error to allow a hypothetical question to be 
put to an expert as to the value of an attorney’s services which is so in- 
definite as to admit of no answer except mere guess work. 2. Separate 
sheets of paper, called * blotter sheets,” on which were entries, in the 
nature of diary entries, showing the acts of the parties, or books made 
therefrom, are incompetent as testimony. Lindenthal v. Hatch. (Mr. 
James A. Gordon for plaintiff in error. Messrs. Brinkerhoff & Fielder 
for defendants in error). Argued before Magie, C. J., and Depue, Van 
Syckel and Gummere, JJ. Opinion by Depve, J., March 4, 1898. 
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NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstract of Recent Opinion.) 


Limitation of actions—Injunction against asserting statute—Laches. 
1. A court of equity may enjoin a defendant in an action at law from 
using the statue of limitations fraudulently, and this even where the 
cause of action did not arise out of a fraudulent act, if defendant has mis- 
led plaintiff in regard to it. 2. Where an attorney takes a claim for 
collection on commission, and brings suit, and bis client subsequently 
sells the claim without his knowledge or consent, his failure to ascertain 
that fact until his claim for commission is outlawed is not laches, if the 
insolvency of the debtor has rendered collection impossible, and the sale 
could have been discovered only by accident. Holloway v. Appelget. 
Per curiam. Decree affirmed, for the reasons given in Court of Chan- 
eery. Collins, Dixon, Ludlow and Bogert, JJ., dissent. 
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NEW JERSEY PREROGATIVE COURT. 
(Abstract of Recent Opinion.) 


Executors—Payment of debts——Liability of realty.—It is the duty of an 
executor to pay the debts of an estate out of the personal property, be- 
fore he pays any legacy; and, where there is no deficiency of personal 
assets, the real estate is not liable, unless the debt is a charge thereon. 
Ford vy. Westervelt. (Mr. Alan H. Strong for appellants. Mr. William 


R. Barricklo tor respondents.) Opinion by McGitt, Ordinary. 


BUCK v. STATE. 
(New Jersey Supreme Court, March 7, 1898.) 


Intoxicating Liquors—ZJl/egal salee—In- occurred. 2. Under such indictment, evi- 


dictment— Evidence.—1. In a county which 
includes, within its territorial limits, incor- 
porated cities, boroughs, towns, and town- 
ships, which by their charters provide for 
the control, licensing, and regulation of the 
sale of spirituous, vinous, malt, or brewed 
liquors, an indictment against any persons 
for the sale of such liquors without a license, 
or for the keeping of a disorderly honse be- 
cause of the habitual or other sale of such 
liquors by the keeper thereof without a li- 
cense, must contain, as necessary and essen- 
tial to the validity of the indictment, an 
averment of the city, borough, town, or 
township in the county in which the sale 
or sales which constitute the offense charged 


dence showing sales, outside the limits of 
the city, borough, town. or township in 
which they are averred in the indictment, 
is not admissible, and will not sustain the 
indictment. 3. An indictment which 
averred that such sales were made at the 
city of Bridgeton, in the county of Cumber- 
land, the charter of which provides (P. L. 
1875, pp. 354-368 ; 2 Gen. St. p. 1797, § 60, 
etc.; P. L. 1864, p. 545, 2 17) for the license, 
control, and regulation of the sales of such 
liquors, cannot be sustained by the proof 
that sales of such liquors were made, by the 
person charged with such sales, outside of 
the limits of the city of Bridgeton, in a 
township of which the city forms no part. 


Error to court of quarter sessions, Cumberland county; Hoagland, 


Judge. 


John Buck, convicted for the illegal sale of spirituous liquors, brings 


error. 


Argued February term, 1897, before Magie, C. J., and Van Syckel 


and Lippincott, JJ. 


Mr. J. J. Crandall tor plaintiff in error. 
Mr. W. A. Logue for defendant in error. 


Lippincott, J.: This writ of error removes into this court for review 
the judgment of the court of general quarter sessions of the peace of the 
county of Cumberland, upon a conviction under an indictment against 
the plaintiff in error, for the illegal sale of spirituous liquors. The in- 
dictment, in its several counts, avers that the defendant, not being li- 
censed to keep an inn or tavern, or to sell spirituous, vinous, malt, or 
brewed liquors, did sell by retail such liquors at the city of Bridgeton, 
in the county of Cumberland. One count of the indictment charges the 
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defendant with the keeping of a disorderly house, because of certain al- 
leged sales of such liquor in his place within such city. On the trial of 
the defendant, no evidence was offered or produced of any sale or sales 
of liquor within the territorial limits of the city of Bridgeton in any 
quantity whatever. The trial court admitted evidence, against objection 
and over exception, of the sales of liquor by the defendant in one of the 
townships of the county, about two miles south of, and outside of the 
limits of, the city. The city of Bridgeton is not within the territorial 
limits of any township of that county. An exception was duly taken to 
the admission of this evidence, and error has been assigned thereon. The 
trial court was requested to charge the jury “that if they found no act 
of selling any of such liquors within the limits of the city, as laid in the 
indictment, then they should render a verdict of not guilty.” ‘This re- 
quest was refused, and the court charged the jury that if they found the 
defendant sold the liquor in a quantity of less than five gallons anywhere 
in the county of Cumberland, outside the limits of the city of Bridgeton, 
they would be authorized “to tind the defendant guilty as charged in the 
indictment.” The court refused to charge as requested, to which refusal 
an exception was taken. Exception was also taken to the charge in this 
respect to which reference has been made. Upon these exceptions also 
error has been assigned. 

The question which arises is whether, in order to sustain a conviction, 
the sales of liquor upon which the conviction was founded must be proved 
as laid in the indictment to have taken place at the city of Bridgeton. 
By the thirtieth section of an act of the legislature entitle1, “An act to 
revise and amend the charter of the city of Bridgeton,” approved March 
25, 1875 (P. L. 1875, pp. 354-368), it is enacted “that the sole and ex- 
clusive power to grant licenses to persons to keep inns and taverns with- 
in said city and to prohibit the keeping of the same except by persons 
duly licensed shall be vested in the city council on such terms and under 
such limitations, regulations and restrictions as the said city council shall 
by their ordinances impose.” By the twenty-sixth section of the same 
act it was enacted that the city council shall have power within the city 
to make, ‘establish, publish and modify, amend and repeal ordinances for 
the following purposes: “* * ™ (4) To license and regulate restau- 
rants, victualing houses or cellars, ale and lager beer saloons or gardens, 
billiard tables, bowling alleys, shooting galleries and other public places 
of amusements, and to fix the sums to be paid for license, and to prohibit 
the keeping of the same except by persons duly licensed.” Under these 
statutes, the sole power to license inns and taverns and ale and beer 
saloons in the city of Bridgeton, if the council chooses to pass an ordi- 
nance therefor. is vested in the common council of the city. The power 
to license inns and taverns and ale and beer saloons in the townships of 
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the county of Cumberland is vested in the court of common pleas of the 
county. 2 Gen. St., p. 1788, § 1, ete.; 2 Gen. St., p. 1797, § 60, ete. 
See, also, P. L. 1864, p. 545, $ 17. 

Upon the trial of this indictment for the sale of liquors without license 
at the city of Bridgeton, the proof of a license of the common council to 
sell such liquors would constitute a perfect defense; but such license 
would constitute no defense whatever to such sale in any of the town- 
ships of the county. In the latter case it is only the license of the court 
of common pleas which would justify such sales. The general rule is 
that, in indictments for offenses of commission, every act which is a 
necessary ingredient in the offense must be laid with time and place; 
and in practice this is or is considered to be repeated in every aver- 
ment of the criminal act. Hale, P. C. 178; Cro. Jac. 41; Archb. Cr. 


Pl. & Prac. 11. At common law it was necessary to lay as the place of 


the commission of the offense, besides the county, some particular vicin- 
age, of such dimensions that all living in it might be supposed to have 
knowledge of the transaction inquired into. 2 Hawk. P.C.22 By 
statute of 6 Geo. IV., it was sufficient to aver the county as the place 
of commission. In the United States this practice has been generally ac- 
cépted, to lay the commission of the offense within the county, where 
the county is coter.ninous with the jurisdiction of the court, Whart. Cr. 
Pl & Prac. [8th Ed.] 146; Whart. Cr. Ev. § 107; People v Lafuente, 
6 Cal. 202), though it is otherwise when the jurisdiction of the court 
embraces but a part of the county, 2 Hale, P. C. 166; McBride v. State, 
10 Kumph. 615; R. N. Stanbury L & C. 128; People vy. Barrett, 1 
Johns. 66; State v. G.8., 1 Tyler, 295; State v. Jones, 9 N. J. Law 
357; and also this would be otherwise when different statutes, relating 
to and regulating the subject-matter of the offense, prevail in the re- 
spective municipal subdivisions of a county. It was necessary in this 
indictment, to comply with these rules, to aver the place of the commis- 
sion of the offense; and, while the jurisdiction of the trial court was 
coterminous with the county so far as the jurisdiction of the offense of 
sales without license was concerned, yet the laws applicable to licenses 
for, and the regulation of, the sales of such liquor, differed in the city of 
Bridgeton from the statutes relating thereto which prevailed in the other 
portions of the county. A sale without a license was an essential ingre- 
dient of the offense, and the notice to the defendant by an indictment 
was that he would be called upon to justify such a sale in the city of 
Bridgeton by a license granted to him by the common council of that 
city, and not by a license to make such a sale in any of the townships of 
the county. In view of the statutes, it was a local offense, and its com- 
mission necessarily attached to a particular place. Paul v. Gloucester 
Co., 50 N. J. Law 585, 15 Atl. 272; State v. Fay, 44 N. J. Law 474; 
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Loughridge v. State (Miss.) 3 South. 667. In New York it was held 
that when, in an indictment for arson, the tenement was averred to be 
in the Sixth ward, and the proof was that it was in the Fifth ward, the 
variance was fatal. People v. Slater. 5 Hill. 401. 

If the illegality of the sale of liquor depends upon its having been 
made within a particular portion of the county, such as a certain city or 
township, the sale must be so charged in the indictment, and proved as 
laid. Reg. v. St. John, 9 Car. & P. 40; Whart. Cr. Ev. § 109; Whart. 
Cr. Pl. (6th Ed.) 145. This is rendered necessary in some cases by 
reason of the difference of penalties provided by the statute tor selling 
by retail in different places. Grimme v. Com., 5 B. Mon. 263; State 
v. Peterson, 38 Minn. 143, 36 N. W. 443; Rogers v. State, 58 N. J. 
Law 220, 33 Atl. 283. In some municipalities, under ordinances duly 
authorized, sales can only be punished in the manner provided by such 
ordinances. Young v. Com., 14 Bush. 161, was acase where a general 
law in relation to the sale of liquor was in force, and also a local option 
law applicable to counties and subdivisions of counties; and the court held 
the indictment should allege the place of sale, and prove it as laid to consti- 
tute the offense,—i.e.in civil district No.5. Hagan v. State, 4 Kan. 89-93. 
In Com. v. Barnard,6 Gray 488, it was said that ina county in which there 
are incorporated towns and cities, and they are invested with more or less 
power to regulate the traffic in liquor, it would seem more appropriate 
to name the town or city in the indictment. And an, indictment for 
selling liquor contrary to the statute should state the place where and 
the time when the sale was made. 10 Am. & Eng. Enc. Law, p. 766, 
and cases cited; Black, Intox. Liq., § 461. The lawful traffic of the 
sale of such liquors is had under a license for that purpose designating 
the borough, town, township or city. The offense of the unlawful sale 
is committed by a sale at such a place without a license to sell at such 
a place. An indictment, on familiar principles, should aver the commis- 
sion of the offense with such certainty as to give notice of the charac- 
ter of the offense charged, and to distinguish it from other offenses of a 
kindred nature. It is the right of the defendant to know what defenses 
he can make to the specific offense alleged in the indictment. He may be 
licensed to sell at one place in the county, and relying on his license, 
and the consciousness of having sold at no other place, would confidently 
go into the trial, and yet be met by proof of sales at another place. This 
proof the defendant could not anticipate; yet, if it had been averred in 
the indictment against him, he might have prepared himself with testi- 
mony to repel it. It can be readily alleged in any given case where the 
sale was made, and this averment is material to the rights of the defen- 
dant, and the evidence must be confined to its proeg. 

The conclusion reached is that evidence of sale# at other places than 
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in the city of Bridgeton should not have been admitted, and that the re- 
quest to charge that if the jury found no act of selling any such liquors 
within the limits of the city of Bridgeton, as laid in the indictment, then 
they should render a verdict of not guilty, should have been granted. 
The judgment must be reversed, and a venire de novo awarded. 


ath. xt 


BETWEEN THE AMERICAN NET AND TWINE CO, v. JOHN A. GITHENS ET ALS. 
(N. J. Court of Chancery.) 
[Expressly reported for the New Jersey Law Journal. ] 
Foreign corporations—Power to take mortgage—Foreclosure. 





On a bill to foreclose. 

This cause was argued at the present May term, on bill and plea of 
William Larrabee thereto. The plea alleged that the complainant was 
a foreign corporation, which had not complied with Section 97 of the 
Corporation act, regulating the doing of business by such foreign cor- 
porations within this state, and therefore had no power to take a mort- 
gage within this state, and that Section 98 of the Corporation act pre- 
vented a foreclosure of such mortgage. 

Pitxry, V. C., overruled the plea, and held as follows: 1. A mort- 
gage is an executed contract, and a proceeding to foreclose it is not an 
action upon a contract such as is contemplated by the statute forbidding 
unqualified foreign corporations from bringing actions on contracts made 
within the state. 2. The taking of a mortgage to secure a debt, by a 
foreign corporation not in the business of loaning money, is a mere in- 
cident of its business, and is not such an exercise of its corporate func- 
tions within the state as is forbidden by the statute. 
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LAWS OF 1898. 


The following are the important acts approved and published since 
the last number of the JourNAL: 

Chapter 172 amends the corporation act in various particulars, as does 
chapter 173, the latter requiring that as to certificates, reports, etc., to be 
made to any department of this state or to be published, it shall be a 
sufficient compliance with the law as to the post office address of incor- 
porators to give the address of the registered office of the company with- 
in this state. 

Chapter 175 is the act to establish and promote state traveling libraries. 

Chapter 181 is an act to incorporate associations not for pecuniary 
profit and repeals all other inconsistent acts. 

Chapter 187 makes the rates for legal advertising in newspapers in 
couuties of the first class ten cents per line for the first and five for the 
subsequent insertions in agate type. 





MISCELLANY. 
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Chapter 193 is a most important act concerning the settlement and 
collection of arrearages of unpaid assessments and taxes in all munici- 
palities except cities, being in fact an act founded upon the Martin act 
and quite similar as to its general provisions. 


— 


MISCELLANY. 


HUDSON COURT RULES. 


“ Rules for the trial of causes in the gen- 
eral quarter sessions of the peace, the spe- 
cial sessions, Court of Common Pleas and 
Orphans court, promulgated April 5, 1898, 
for the more convenient transaction of pub- 
lic business. 

“1, The prisoner or prisoners only whose 
case is actually on trial will hereafter be 
brought over from the jail by the officers, 
and as the court requests their presence. 

“2. The constables and officers in the 
court, not including the officer acting as 
sergeant-at-arms, will carry their tip-staffs, 
while on duty in the court room. 

“3. Only those persons will be allowed 
seats in the court room during the progress 
of the trial, who are jurors or witnesses in 
cases. People who have acquired the habit 
of regular attendance in the court room, 
without any business there, and who simply 
sit there for the sake of passing time, will be 
excluded from the courtroom by the officers, 

“4. The officers and persons in the court 
room are requested not to expectorate on 
the floor, bunt to use the spittoons, nor to 
smoke there during court hours. 

“5. The officer acting as sergeant-at- 
arms will see daily that the ventilating 
system of the court room is in proper work- 
ing order, and that the room is kept free 
from objectionable parties, and that order 
is preserved by all parties. 

“6. Only those lawyers who are engaged 
in the trial actually going on, and their 
Clients, will be allowed within the railed 
enclosure during the progress of the trial. 
This rule must be strictly enforced by the 
officer acting as sergeant-at-arms. 

“7, Mondays, Tuesdays and Wednesdays 
will, until further notice, be reserved for 
the trial of criminal canses. 

“8. Thursdays will be reserved for spe- 





cial sessions trials forthe sentencing of pris- 
oners, and any other application to the 
court in criminal matters, including all 
motions. 

“9. All motions for new trials will be 
heard on Thursday after the disposition of 
the other regular business of the court. 

“10. As far as public convenience may 
be served, all arraignments will be made on 
Monday morning for special sessions trials, 
or at such other time as the prosecutor may 
request. Arraignments on indictments will 
be also made on Mondays and Thursdays 
and on such other times as the prosecutor 
may request. 

“11. Orphans court matters will be heard 
on Fridays only, and applications for nat- 
uralization. 

“12. Appeals and other civil business before 
the court will be tried on days set by the 
court, and as may be convenient in the 
transaction of the other business of the court 
as above outlined, but so far as possible said 
appeals and other special business on Mon- 
days and Thursdays will not have prece- 
dence over criminal business. 

“13. The court will begin business 
promptly at ten o’clock a.m. A recess will 
be taken promptly at one, and until two p. 
m. The court will. reconvene promptly at 
two, and continue in session until four or 
later. During the above time the business 
connected with the prosecutor’s office will 
have precedence on the days set for the 
trial of criminal business as above out- 
lined, or as the business may require. 

“14, No applications for new trial, or 
other special matters, will be heard by the 
court in criminal matters unless the prose- 
cutor has first been duly notified in writing, 
and such application will be heard only on 
Thursday or at such other time as the pros- 
ecutor and the moving party may agree on. 

“ Joun A. Biatrr, Judge.” 
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OBITUARIES, 


GEORGE W. FORSYTH. 

George W. Forsyth, one of the oldest 
members of the Morris county bar, died at 
his home in Morristown, Friday, May 6th, 
after a brief illness. He was born in 
Mendham about sixty years ago, and at- 
tended school at that place and at the Fair- 
child school, Flushing. He studied law 
with Attorney-General Vanatta, and was 
admitted to the bar at the February term, 
1859, and soon after his admission opened 
an office in Morristown. For several terms 
he acceptably filled the position of Prose- 
cutor of the Pleas of Morris county, and al- 
so the office of city counsellor of Morris- 
town. He leaves a widow, son and daugh- 
ter. 

“Mr. Forsyth wasof a genial disposition, 
a deep student, and he was recognized by 
his fellow lawyers and the public as a wise 
counselor.” 

Before his death Mr. Forsyth had re- 
quested that no bar meeting be held, but on 


the llth of May, just before the adjourn- 
ment of the Morris Circuit court, the fol- 
lowing was ordered entered upom the min- 
utes : 


It having been announced to this court that 
George W. Forsyth, Esq., one of the oldest 
and ablest members of the Morris county bar, 
died in Morristown onthe afternoon of the 
tenth day of May instant, and that his funer- 
al services will be held at his late residence on 
South street, and that the burial will be made 
in the church yard at Mendham on the 12th 
day of May instant; and further, that Mr. 
Forsyth had, in his life, expressed the desire 
that no meeting of the members of the bar 
be heid nor resolutions passed when he 
should die; it was, on motion of Alfred 
Mills, ordered that out of respect to Mr. For- 
syth’s memory, a minute of the statement 
thus made be entered in the book of minutes 
of this court. 

In pursuance of such order, this entry is 
made. 

CHARLES BIDDLE HERBERT. 

Ex-Senator Charles B. Herbert died at 
Denver, Col., May 20. He had gone there 
in quest of health. 

He was a son of Robert and Elizabeth 
Brown Herbert, and was born June 4, 1857. 
He studied at Peddie Institute, at Hights- 
town. After leaving this school he began 





the study of the law with Prof. George W. 
Atherton, and was admitted to the New 
Jersey bar in 1882,and as counsellor in 
1887. 

He was in legal partnership with Prof. 
Atherton for three years; became promin- 
ent in Republican politics; served in New 
Brunswick Common Council 1880-’84, be- 
ing president of the same one year; Deputy 
Surrogate 1882-92; member of the N. J. 
Assembly 1888 and 1889; State Senator 
1894-’96. He practiced law in New Bruns- 
wick from 1888 to 1894; wasa fluent, ready 
speaker and a forceful debater, and was 
courteous and genial in manners. 





HOW TO GET BACK BOOKS. 


The following is a copy of an advertise- 
ment which was recently distributed to the 
Paterson bar: 

“A few weeks ago some person called at 
my office and borrowed the bound volume 
of the New Jersey Law Journal for 1894, 
At the present time I cannot recollect who 
this person was, but have no reason to 
doubt that he is an honest man or means 
to be an honest man. If this card should 
happen to meet his eye it will refresh his 
memory and stimulate his conscience as to 
the performance of a very plainduty. A 
man who borrows one volume of a set and 
neglects to return it is guilty of criminal 
negligence. If any one receiving this card 
has happened to see this stray volume 
where the borrower presumably threw it 
down after he had finished using it, and 
will communicate with the undersigned, he 
will confer a very great favor. 

“T have two sets of Parsons on Contracts, 
each of which, however, lacks the second 
volume which some kind friend relieved 
me of. The second failure to maintain a 
complete set of Parsons in my office has dis- 
couraged me from further effort. If the 
gentlemen can be found who are in possession 
of these two copies of volume 2, I shall be 
happy to complete their sets respectively. 

“Any information as to the whereabouts 
of my copy of Dickinson’s Probate Practice 
will be gladly received. 

“ EUGENE STEVENSON.” 
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